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P, the related supplier of UCFSC, a wholly owned
foreign sales corporation (FSC) within the neaning of
sec. 922, I.RC, filed a nmotion for partial sunmary
judgnent, arguing that Pis entitled to redetermne its
FSC comm ssi on expenses for its taxable years 1987,
1988, and 1989 pursuant to sec. 925(a), I.R C, and
regul ations thereunder. R objects to P's notion and
filed a cross-notion for partial sunmary judgnent,
arguing that P failed to claimadditional FSC
comm ssi on expenses within the tine prescribed by sec.
1.925(a)-1T(e)(4), Tenporary Incone Tax Regs., 52 Fed.
Reg. 6448 (Mar. 3, 1987).

1. Held: Respondent's cross-notion for partial
summary judgnment granted and petitioner's notion for
partial summary judgnment denied; sec. 1.925(a)-
1T(e)(4), Tenporary Incone Tax Regs., supra, requires
that the period of limtations for claimng refunds
under sec. 6511, |I.R C., be open for both petitioner
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and UCFSC in order for petitioner to claimadditional
FSC comm ssi on expenses for the years in dispute.

2. Held, further, sec. 1.925(a)-1T(e)(4),
Tenporary I ncone Tax Regs., supra, is valid.

Thomas M Haderlein, Janes M O Brien, Jeffrey M O Donnel |

Tamara L. Frantzan, and Jerry L. Robinson, for petitioner.

Steven R_W nni ngham and Joseph F. Long, for respondent.

OPI NI ON

NI MS, Judge: This matter is before the Court on
petitioner's notion and respondent's cross-notion for parti al
summary judgnent filed pursuant to Rule 121.

Unl ess otherw se indicated, all section references are to
sections of the Internal Revenue Code in effect for the years at
issue. All Rule references are to the Tax Court Rul es of
Practice and Procedure.

Respondent determ ned deficiencies in the Federal incone
taxes of petitioner for its taxable years ending Decenber 31,

1987, 1988, and 1989 as foll ows:

Year Defi ci ency
1987 $387, 887
1988 24, 156, 481
1989 32, 903, 323

The issues for decision are: (1) Wuether petitioner can
cl ai m addi ti onal foreign sales corporation (FSC) conm ssion

expenses pursuant to section 1.925(a)-1T(e)(4), Tenporary |Inconme
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Tax Regs., 52 Fed. Reg. 6448 (Mar. 3, 1987) (Regulation), wth
respect to export sales made during its taxable years 1987
t hrough 1989, in connection with petitioner's clains for refunds
for overpaynent of taxes for those years under section 6511; and,
if not, (2) whether the Regulation is valid.

Petitioner's principal offices were |ocated in Danbury,
Connecticut, at the time the petition was fil ed.

Backgr ound

The facts related below are derived fromthe Stipul ati on of
Facts, Foreign Sal es Corporation Issue, filed on August 8, 1997,
and attached exhibits. The facts are stated solely for purposes
of deciding the matter before us and are not findings of fact in

the event of a trial of this case. See Coca-Cola Co. & Subs. v.

Comm ssioner, 106 T.C. 1, 2 (1996).

During the years at issue, petitioner manufactured or
produced various chem cals, plastics, carbon products, and
industrial gases in the United States. Petitioner sold a portion
of its products to custoners outside the United States.

On Decenber 31, 1984, petitioner organized Union Carbide
Forei gn Sal es Corporation (UCFSC) under the |laws of the U S
Virgin Islands. UCFSC el ected to be taxed as an FSC pursuant to
section 922(a)(2) on March 13, 1985. UCFSC operated and
qualified as an FSC t hroughout the rel evant peri od.

Under an Export Distribution and Conm ssi on Agreenent

(Agreenent) dated Decenber 28, 1984, petitioner paid UCFSC during
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the taxable years at issue anmounts intended to be the maxi mum
comm ssion allowable on foreign trading gross receipts (FTGR
derived fromthe sale of its export products. Petitioner
cal cul ated UCFSC s profit each year to be the nmaxi mum profit
al | owabl e under the admnistrative pricing rules of section
925(a) and acconpanyi ng regul ati ons.

On its 1987, 1988, and 1989 Forms 1120, U.S. Corporation
| ncome Tax Return, petitioner reported FSC comm ssi on expenses
under section 925(a) in the anobunts of $32,670, 323, $68, 033, 199,
and $57, 622, 379, respectively. For purposes of calculating those
expenses, petitioner used the admnistrative pricing rule set
forth in section 925(a)(2), which requires taxpayers to determ ne
t he conbi ned taxable inconme (CTlI) of the FSC and the rel ated
supplier attributable to FTGR  For purposes of cal cul ating CTI
petitioner allocated and apporti oned operati ng expenses pursuant
to the "sales factor" allocation nethod under section 861 and
acconpanyi ng regul ati ons.

UCFSC filed its 1987, 1988, and 1989 Forns 1120-FSC, U.S.
| nconme Tax Return of a Foreign Sales Corporation, on Septenber
15, 1988, August 22, 1989, and Septenber 10, 1990, respectively.
(UCFSC is not a party in the instant case.)

Petitioner is subject to respondent’'s Coordi nated
Exam nation Program (CEP). Typically, every incone tax return of
a CEP taxpayer is surveyed or exam ned by respondent, usually in

2- or 3-year cycles. The exam nation of petitioner's 1987
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t hrough 1989 tax years (1987-89 Cycle) conmmenced with an audit
notification letter dated April 16, 1990. Shortly thereafter, a
preaudit conference was held between petitioner and respondent's
exam nation team at which the parties discussed the scope and
timng of the pendi ng exam nati on.

At the preaudit conference, petitioner was inforned that,
because no FSC adjustnents had been proposed as a result of
respondent’'s exam nation of its 1984-86 Cycle, respondent woul d
not exam ne FSC issues in the 1987-89 Cycle. The exam nation
team requested, and petitioner executed, Forns 872, Consent to
Extend the Time to Assess Tax, for each of the years of the 1987-
89 Cycle. During the course of the exam nation, respondent did
not seek Forms 872 for UCFSC s corresponding tax years, nor did
petitioner file any protective clains for refund or solicit any
extensions of the periods of Iimtations for UCFSC s 1987, 1988,
and 1989 tax years. During that tinme, petitioner did not
antici pate making a redeterm nation of the FSC conm ssions paid
to UCFSC during those years.

The limtations periods for respondent to assess
deficienci es under section 6501(a) (limtations on assessnment and
collection), and for UCFSC to file clains for refund under
section 6511 (limtations on credit or refund), for UCFSC s 1987,
1988, and 1989 tax years expired on Septenber 15, 1991, August

22, 1992, and Septenber 10, 1993, respectively.
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The exam nation of petitioner's 1987-89 Cycle resulted in
t he i ssuance of a notice of deficiency to petitioner for those
years on Decenber 7, 1993. Petitioner filed a petition on
February 28, 1994, in which, anong other things, petitioner
assigned error to the entire anount of deficiencies determ ned by
respondent. On May 6, 1994, respondent advi sed petitioner that
t he case had been forwarded to the Internal Revenue Service (IRS)
Appeals Ofice in an effort to resolve without a trial sone or
all of the adjustnents set forth in the deficiency notice.

Petitioner first |earned of the potential tax benefit of
redetermning its FSC comm ssi on expenses for the years in issue
in connection with the preparation of its 1993 tax returns. On
Decenber 15, 1994, petitioner gave witten notice to the Appeals
of ficer who was then considering the case that petitioner
intended to seek additional FSC conm ssion expenses for the years
in issue. The additional FSC comm ssions were prem sed on
petitioner's redeterm nation of the operating expenses all ocable
and apportionabl e using a "production cost” nethod under section
861(b) to determine CTl, instead of the sales allocation nethod
previously used on petitioner's returns. On My 5, 1995,
petitioner filed an anmendnent to its petition (first anmendnent),
cl ai mng additional FSC conmm ssion expenses in the anmounts of
$17,578, 042, $18, 638,279, and $23, 111,671, for 1987, 1988, and
1989, respectively. On July 7, 1995, respondent filed an answer

to the first anendnent, asserting, anong other things, that
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petitioner's clains for additional FSC conmm ssions were not nmade
within the tinme prescribed by the Regul ation.

On August 21, 1996, petitioner advised respondent of its
intent to amend the petition a second tine (second anendnment) to
claimadditional FSC conmm ssion expenses for its 1987, 1988, and
1989 tax years (over and above those clainmed in the first
anendnent) attributable, anong other things, to its use of the
"transaction-by-transacti on” nethod of determning FSC profits
under section 1.925(a)-1T(c)(8), Tenporary Inconme Tax Regs., 52
Fed. Reg. 6446 (Mar. 3, 1987), instead of a determ nation of FSC
profit based on product groupings, as previously used on
petitioner's returns. The second anendnent, filed on QOctober 24,
1996, cl ainmed additional FSC comm ssions in the anpbunts of
$1, 598, 757, $8,911, 740, and $28, 106,979, for 1987, 1988, and
1989, respectively. On Decenber 4, 1996, respondent filed an
answer to the second anendnent, again denying petitioner's clains
because they were not asserted within the tinme prescribed by the
Regul at i on.

On August 20, 1996, UCFSC filed anmended returns for its
1987, 1988, and 1989 tax years, reporting additional FSC
conmi ssion income in the anmounts of $19, 176,799, $27,550,019, and
$51, 218, 650, respectively, and resulting additional incone tax
due. (These anpbunts match the total anobunts of additional FSC
comm ssi on expenses clainmed by petitioner in its tw anmendnents

to the petition.) Respondent rejected UCFSC s anended returns,
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and no additional tax has been assessed agai nst UCFSC for the
af orenenti oned years.

On Decenber 12, 1996, the parties held a tel ephone
conference call with the Court in which it was agreed that the
threshol d i ssue of whether or not petitioner had tinmely asserted
its clainms for additional FSC comm ssion expenses under the
Regul ati on woul d be consi dered apart fromthe substantive nerits
of those reconputations. On the basis of that discussion,
petitioner filed its notion, and respondent filed its cross-
nmotion, for partial sunmmary judgnment with respect to the
threshold i ssue, along with supporting nenoranda of | aw

Di scussi on

Petitioner asks us to find overpaynents of taxes for its
1987, 1988, and 1989 tax years, respectively, based on its
reconputation of the comm ssions payable to its foreign
subsidiary, UCFSC, during those years pursuant to section 925(a)
and attendant regulations. W have jurisdiction to determ ne the
anounts of any overpaynents with respect to petitioner's 1987,
1988, and 1989 tax years since respondent has determ ned a
deficiency for each of those years. Sec. 6512(b); Barton v.

Comm ssioner, 97 T.C 548, 552 (1991). W nust first decide

whet her the Regul ation precludes petitioner fromclaimng
addi ti onal FSC comm ssion expenses for the years in issue. If we
hold that it does, we nust then decide whether the Regulation is

val i d.
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For the purpose of petitioner's notion and respondent's
cross-notion, the parties agree that there are no genui ne issues
of material fact in dispute and that the matter before us is ripe

for summary judgnment. Rule 121(b); Exxon Corp. v. Conm Ssioner,

102 T.C. 721, 725 (1994); Intel Corp. & Consol. Subs. v.

Comm ssi oner, 100 T.C. 616, 619 (1993), affd. 67 F.3d 1445 (9th

Cr. 1995). If we grant petitioner's notion, further proceedi ngs
to determ ne the anmounts of additional FSC comm ssion expenses to
whi ch petitioner is entitled will be required. |If, on the other
hand, we grant respondent's cross-notion, no further proceedi ngs
concerning this issue will be necessary.

In deciding the matter before us, we first find it useful to
synopsi ze the statutory and regul atory framework and history
pertaining to FSC s and their statutory predecessors, donestic
i nternational sales corporations (DI SC s).

Congress enacted the DI SC provisions in 1971 as a tax
incentive to encourage and increase exports. Revenue Act of
1971, Pub. L. 92-178, sec. 501, 85 Stat. 497, 535. The DI SC
provisions are set forth in sections 991 through 997. Those
sections all owed donestic corporations to defer taxes on a
significant portion of profits fromexport sales simlar to the
tax benefits avail able to corporations manufacturing abroad
t hrough foreign subsidiaries. H Rept. 92-533, at 58-59 (1971),
1972-1 C. B. 498, 529; S. Rept. 92-437, at 90-91 (1971), 1972-1

C.B. 559, 609. A donestic corporation that conducts its foreign
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operations through a foreign subsidiary generally does not pay
Federal tax on the inconme fromthose operations until the
subsidiary's incone is repatriated to the donestic parent.

CGeneral Dynamics Corp. & Subs. v. Conmi ssioner, 108 T.C. 107, 116

(1997).

Under the DI SC provisions, Congress created interconpany
pricing rules for the purpose of Iimting the anount of incone
that the parent (related supplier) could allocate to the DI SC,
thus limting the anount of tax incentive by neans of incone
deferral. These rules provided for the price at which the
related supplier was deened to have sold its products to the
DI SC, regardl ess of whether any price was actually paid. 1d. at
117. Section 994(a) provided three alternative pricing nmethods
for DDSCs. The first two nethods were safe harbors, created so
t hat taxpayers m ght avoid the conplexities of section 482. Sec.

994(a) (1) and (2); Brown-Forman Corp. v. Conm ssioner, 94 T.C

919, 926 (1990), affd. 955 F.2d 1037 (6th G r. 1992). However,
under section 994(a)(3), taxpayers could use the rules of section
482 to allocate an arm s-length profit to the DISC if those rules
woul d all ow a greater allocation of profit to the DI SC than

either safe harbor. Sec. 994(a)(3); Brown-Forman Corp. V.

Conmi ssi oner, supra at 926.

The parent corporation either sold its product to the DI SC
for resale in foreign markets, a buy-sell DI SC, or paid a

commi ssion to the DI SC for selling goods in foreign nmarkets, a
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comm ssi on DI SC. Br own- Forman Corp. v. Conm ssioner, supra at

926-927. Although the section 994(a) pricing rules literally
applied only to a buy-sell DI SC, they were adopted for comm ssion
DI SC s pursuant to statutory authority granted to the Secretary.
Sec. 994(b)(1); sec. 1.994-1(d)(2)(i), Incone Tax Regs.

In 1984, Congress enacted the FSC provisions (sections 921
t hrough 927) to replace and cure certain perceived shortcom ngs
in the DI SC provisions for taxable years begi nning after Decenber
31, 1984. Deficit Reduction Act of 1984, Pub. L. 98-369, sec.
801(a), 98 Stat. 494, 985; S. Prt. 98-169 (Vol. 1), at 636

(1984); see Brown-Forman Corp. v. Comm Ssioner, supra at 924-925,

946. The Senate Finance Commttee explanation of the FSC
| egi slation states that
In general, where the provisions of the bill are
identical or substantially simlar to the D SC

provi sions under present |law, the commttee intends

that rules conparable to the rules in regulations

i ssued under those provisions will be applied to the

FSC. [S. Prt. 98-169 (Vol. 1), supra at 636.]

As with DISC s, under the FSC provisions, the FSC and its
related supplier remain subject to section 482 but may el ect
bet ween two safe harbor pricing nmethods to determne the profit
of the FSC in order to avoid the conplexities of section 482.
Sec. 925(a)(1) and (2). The transfer pricing rules applicable to

FSC s are analogous to the rules applicable to DISC s. Secs.

925(a), 994(a); General Dynam cs Corp. & Subs. v. Conm ssioner,

supra at 117-118. The FSC and rel ated supplier may, subject to
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certain restrictions, select the nost favorable of the
adm ni strative pricing nethods of section 925(a) in order to
real l ocate i ncome generated by export sales fromthe parent
corporation to the FSC. The FSC provisions permanently exenpt a
portion of FSC profits (approximately 65 percent) fromtax. Sec.
923(a). The FSC recogni zes the nonexenpt portion of its taxable
i nconme as incone effectively connected wth the conduct of a U S.
trade or business. Sec. 921(d).

Section 925(a) provides in pertinent part:

SEC. 925 (a). In General.--1n the case of a sale

of export property to a FSC by a person described in

section 482, the taxable income of such FSC and such

person shall be based upon a transfer price which would

all ow such FSC to derive taxable incone attributable to

such sale (regardless of the sales price actually

charged) in an anount which does not exceed the

great est of--

(1) 1.83 percent of the foreign trading gross
recei pts derived fromthe sale of such property by
such FSC

(2) 23 percent of the conbi ned taxable incone
of such FSC and such person which is attributable
to the foreign trading gross receipts derived from
the sale of such property by such FSC, or

(3) taxable incone based upon the sale price
actually charged (but subject to the rules
provided in section 482).

Al t hough section 925(a) applies literally only to buy/sel
FSC s, Congress authorized the Secretary to prescribe regul ations
setting forth consistent rules with respect to conm ssion FSC s.

Sec. 925(b); General Dynam cs Corp. & Subs. v. Conm ssioner,
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supra at 118; sec. 1.925(a)-1T(d)(2), Tenporary Incone Tax Regs.,
52 Fed. Reg. 6447 (Mar. 3, 1987).

The Regul ati on was adopted as part of a conprehensive set of
tenporary regul ations intended to "provide i medi ate gui dance
necessary to FSC s and their shareholders with respect to
provisions under Title VII1 of the Tax Reform Act of 1984
(Foreign Sales Corporations)" and is effective for taxable years
begi nni ng after Decenber 31, 1984. T.D. 8126, 1987-1 C. B. 184,
191-211. The Regul ation provides as follows (bracketed nunerals
suppl i ed):

(4) Subsequent determ nation of transfer price,
rental income or commssion. [1] The FSC and its
related supplier would ordinarily determ ne under
section 925 and this section the transfer price or
rental paynment payable by the FSC or the conm ssion
payable to the FSC for a transaction before the FSC
files its return for the taxable year of the
transaction. [2] After the FSC has filed its return,
a redetermnation of those amounts by the Conmm ssioner
may only be made if specifically permtted by a Code
provi sion or regulations under the Code. [3] Such a
redeterm nation would include a redeterm nation by
reason of an adjustnent under section 482 and the
regul ati ons under that section or section 861 and
8§ 1.861-8 which affects the anobunts which entered into
the determnation. [4] 1In addition, a redeterm nation
may be made by the FSC and rel ated supplier if their
taxabl e years are still open under the statute of
[imtations for making clains for refund under section
6511 if they determne that a different transfer
pricing nmethod or grouping of transactions may be nore
beneficial. [5] Also, the FSC and rel ated supplier
may redeterm ne the amount of foreign trading gross
recei pts and the anount of costs and expenses that are
used to determne the FSC s and rel ated supplier's
profits under the transfer pricing nethods. [6] Any
redeterm nation shall affect both the FSC and the
related supplier. [7] The FSC and the rel ated
supplier may not redeterm ne that the FSC was operating
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as a conmm ssion FSC rather than a buy-sell FSC, and

vice versa. [Sec. 1.925(a)-1T(e)(4), Tenporary I|Inconme

Tax Regs., 52 Fed. Reg. 6448 (Mar. 3, 1987).]

Petitioner and respondent agree that the Regulation permts
an FSC and its related supplier to redeterm ne the transfer price
or conm ssion reported on their original returns through the
filing of anmended returns, provided that the conditions of the
Regul ation are satisfied. The parties |ock horns, however, over
the scope of the requirenments inposed by the Regulation on the
redeterm nation of FSC conm ssions by a related supplier and an
FSC. More specifically, the parties dispute the inport of
sentence No. 4 of the Regul ation.

Regul ations that are valid exercises of the powers of the

Secretary have the force and effect of law SimA T, USA Ltd.

v. Comm ssioner, 98 T.C 187, 198 (1992). The rules for

interpreting regul ations resenble those governing the

interpretation of statutes. See, e.g., KCMC, Inc. v. FCC 600

F.2d 546, 549 (5th Gr. 1979); Intel Corp. & Consol. Subs. v.

Commi ssioner, 100 T.C. at 631. \When construing a statute or a

regul ation, courts are to give effect to its plain and ordinary
meani ng unl ess doing so woul d produce absurd or unreasonabl e

results. Geen v. Bock Laundry Mach. Co., 490 U. S. 504, 509

(1989); KCMC, Inc. v. FCC, supra at 549; Exxon Corp. V.

Comm ssioner, 102 T.C. 721 (1994). The nost basic tenet of

statutory construction is to start wth the | anguage of the

statute itself. United States v. Ron Pair Enters., Inc., 489
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U S. 235, 241 (1989). When the plain |language of the statute or
regulation is clear and unanbi guous, that is where the inquiry

should end. Ceneral Dynami cs Corp. & Subs. v. Commi ssioner, 108

T.C. at 121-122.

On brief, petitioner presents a plenitude of alternative
argunments in support of its clains for additional FSC conmm ssion
expenses for the years in issue. Petitioner's principal
contention is that the plain | anguage of sentence No. 4 requires
only that the party in the overpaynent position file its clains
for refund relating to a redeterm nati on of FSC conmm ssi on
expenses within the allowable tinme period under section 6511. In
ot her words, petitioner maintains that the section 6511 period of
[imtations need be open only for its own taxes, not those of
UCFSC, in order for petitioner to redetermne its FSC comm ssion
expenses. Thus, petitioner asserts that it can deduct additional
FSC conmm ssi on expenses in the amounts of $19, 176, 799,
$27, 550, 019, and $51, 218,650 for 1987, 1988, and 1989,
respectively, subject to any "correlative adjustnents" to UCFSC s
returns that, in petitioner's view, are nmandated by sentence No.
6 of the Regul ation.

Petitioner alternatively argues that, even if a "dual
statute of limtations requirenent” inheres in sentence No. 4,
sentence No. 5 literally contains no such requirenent.

Therefore, petitioner reasons, it is entitled to claimadditional

expenses in the amounts of $17,578,042, $18, 638, 279, and
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$23,111,671 for 1987, 1988, and 1989, respectively, subject to
any correlative adjustnments to UCFSC s returns. The foregoing
anounts are based on the portion of petitioner's FSC
reconputations attributable to its section 861(b) expense
adjustnents, as alleged in petitioner's first anmendnent.

As a further alternative argunent, petitioner maintains
that, if taxpayers nust satisfy any dual |imtations requirenment
under the Regul ation, the period applicable to the party in the
deficiency position nust be based on section 6501 rather than
section 6511. (The limtations periods contained in sections
6501 and 6511 are not uniformy parallel.) 1In that connection,
petitioner argues that its clains for additional FSC conm ssion
expenses for 1988 and 1989 in the amounts of $18, 638,279 and
$51, 218,650 are tinely because they were nade within the periods
for petitioner to file clainms for refund under section 6511 and
for respondent to assess correl ative deficiencies agai nst UCFSC
under section 6501(e)(1)(A) (the 6-year period of limtations
applicable to om ssions fromgross incone in excess of 25 percent
of the gross inconme reported on the taxpayer's return).
(Petitioner acknow edges that both of its clains for 1987, as
well as its revised claimfor 1988, cane after the 6-year period
of limtations had expired with respect to UCFSC for those years,
and are thus barred under this interpretation of the Regulation.)

Respondent argues, on the other hand, that petitioner's

clainms are proscribed by the plain |anguage of the Regul ation.
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Respondent mai ntains that sentence No. 4 allows the FSC and the
rel ated supplier to change their adm nistrative pricing nethod,
or the grouping of transactions to which the nethods are appli ed,
only if such redeterm nations are nade while the periods of
limtations for making clains for refund under section 6511 are
open for both the FSC and the rel ated supplier (dual section 6511
requi renent). Respondent further argues that the dual section
6511 requirenment extends to any redeterm nati ons nade pursuant to
sentence No. 5 as well.

We agree with respondent. The Regulation is clear and
unanbi guous, and that is where our inquiry as to the neani ng of

the Regul ation nust end. See General Dynam cs Corp. & Subs. v.

Conmi ssi oner, supra at 122.

In response to petitioner's principal argunment, the
antecedents of the pronoun "their"” in sentence No. 4 are
unequi vocal ly the related supplier and the FSC. Thus, sentence
No. 4 on its face nandates that the period of limtations under
section 6511 be open for both the related supplier and the FSC in
order for FSC conm ssion expenses to be redeterm ned.

Despite claimng to rely on the plain neaning of the
Regul ation, petitioner asks the Court to interpret sentence No. 4
essentially as foll ows:

In addition, a redeterm nation may be nmade by the FSC

and related supplier if either the related supplier's

or the FSC s taxable year is still open under the

statute of limtations for making clains for refund
under section 6511 if they determne that a different
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transfer pricing nethod or grouping of transactions may
be nore beneficial.

Petitioner reasons that a dual section 6511 requirenent is
superfl uous insofar as sentence No. 6 calls for correlative
adjustnments to the returns of the party in the deficiency
position. (Petitioner's argunent presupposes that correlative
adj ustnments are authorized by sentence No. 6 even though the year
of the taxpayer in the deficiency posture may already ot herw se
have cl osed. See discussion infra at pp. 24-25).

We think sentence No. 4 and sentence No. 6 serve different
functions, however. To wit, sentence No. 4 specifies the tine
wi thin which redeterm nati ons nust be nade by the parties,
wher eas sentence No. 6 underscores the fact that such
redeterm nations cannot be nmade unilaterally. The interpretation
advanced by petitioner sinply flies in the face of the plain
| anguage of the Regulation, and we decline to rewite the
Regul ation to conformw th petitioner's tortured construction.

Cf. Brown-Forman Corp. v. Conm ssioner, 94 T.C at 939.

Petitioner's alternative position regarding redeterm nations
under sentence No. 5 is without nerit as well. Petitioner
argues, in effect, that since sentence No. 5 speaks to certain
types of changes not permtted by sentence No. 4, sentence No. 5
must not incorporate the tinmefranme contained in sentence No. 4.
But it defies logic to suppose that, in drafting the Regul ation,

the Secretary woul d have provided sub silentio a disparate rule
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for maki ng redeterm nations pursuant to sentence No. 5. Rather,
we concl ude that the dual section 6511 requirenent set forth in
sentence No. 4 applies equally to redeterm nations of FTGR and
t he amounts of costs and expenses used to redetermne profits of
the FSC and the rel ated supplier under the transfer pricing
met hods of section 925(a). In that connection, we observe that
sentence No. 5 begins with the word "also". According to
Webster's Il New Riverside University Dictionary (1988), "al so"
means "in addition: |ikew se." Moreover, the preanble to the FSC
regul ations states in pertinent part that a

redeterm nation may be made by the FSC and rel ated

supplier if their taxable years are open under the

statute of limtations for making clains for refund

under section 6511 if they determne that a different

transfer pricing nethod or grouping of transactions

woul d be nore beneficial. Likewse, * * * [the FSC and

related supplier] may redeterm ne the anount of * * *

[ FTGR] and the costs and expenses that are used to

determ ne their profit under the transfer pricing

met hods. * * * [T.D. 8126, 1987-1 C.B. at 189;

enphasi s added. ]

Petitioner has failed to persuade us that sentence No. 5
shoul d be read inconsistently wth, and divorced from the
requi renent announced in sentence No. 4. Regulations, |ike
statutes, "are to be considered, each in its entirety and not as
if each of its provisions was i ndependent and unaffected by the

others." Al exander v. Cosden Pipe Line Co., 290 U.S. 484, 496

(1934); see Ceneral Dynamics Corp. & Subs. v. Conm ssioner, 108

T.C. at 121.
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Petitioner's argunment regarding the applicability of section
6501 to the party in the deficiency position for purposes of
satisfying the Regulation's terns is also unavailing. Wile
section 6501 undeni ably governs respondent's ability to assess
deficiencies, the Regul ation expressly ties taxpayers
redeterm nations of FSC expenses to the period of limtations
under section 6511. These are wholly independent matters, which
petitioner wongly conflates. Accordingly, we disagree with
petitioner's attenpt to insert the [imtations period of its
choosing in lieu of section 6511 in order to secure the benefits
of the Regul ati on.

Lastly, the fact that the Regulation utilizes section 6511
as a point of reference, even though any conm ssi on expense
redeterm nation automatically places one of the taxpayers (either
the FSC or the related supplier) in a deficiency position, does
not effect an absurd or nonsensical result in our judgnent. See

Exxon Corp. v. Commi ssioner, 102 T.C. at 728. The dual section

6511 requirenent sinply specifies an unconplicated tinmefrane
wi thin which the taxpayer seeking an additional deduction nust
act, nothing nore.

Based on the above di scussion, we hold that the Regul ation
requires that the period of limtations for claimng refunds
under section 6511 be open for both petitioner and UCFSC i n order
for petitioner to claimadditional FSC conm ssion expenses for

t he taxable years in issue.
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Havi ng decided that the Regulation, by its terms, precludes
a redeterm nation of FSC comm ssion expenses on the undi sputed
facts of this case, we now consider petitioner's alternative
contention that the Regul ati on nmust be declared invalid.
Section 925(b) authorizes the Secretary to prescribe
regul ations with respect to comm ssions, rentals, and margi nal
costing that are consistent with the rules set forth in section
925(a). Wiile there may be a question as to whether the
Regul ation falls wthin the scope of section 925(b) and is
therefore entitled to an "especially high degree of deference" as
a "legislative" regulation, we find it unnecessary to resol ve

this question. C. SimAr, USA Ltd. v. Conmm ssioner, 98 T.C

at 194. For reasons discussed bel ow, even under the |esser
degree of deference accorded "interpretative" regulations (those
i ssued pursuant to the Secretary's general rul emaking authority
under section 7805(a)), we conclude that the Regulation is valid.

Petitioner proffers a nunber of argunents in support of its
position that the Regulation is both unreasonable and "contrary
to the plain | anguage, origins and purpose of section 925(a)".

See, e.g., National Muffler Dealers Association, Inc. v. United

States, 440 U.S. 472, 477-478 (1979); SimA r, USA Ltd. v.

Conmi ssi oner, supra at 194; CWM Farns, Inc. v. Conmm ssioner, 79

T.C. 1054, 1062 (1982), affd. 755 F.2d 790 (11th G r. 1985).

None are cogent.
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Petitioner posits that the Regulation's dual section 6511
requi renent precludes taxpayers from maxim zing their allowable
FSC comm ssions via anended returns, in contravention of section
925(a) and congressional intent. In that connection, petitioner
argues that the dual section 6511 requirenent inproperly adds to
section 925(a) a limtation not envisioned by Congress. To
bol ster its position, petitioner quotes in part the Senate
Fi nance Comm ttee report acconpanying the FSC | egi sl ati on:

Under the admnistrative pricing rules, the transfer
price fromthe related supplier to the FSC nay be
conputed after the FSC sells the goods to a custoner.
Furthernmore, the FSC and its related supplier may make
adj ust nents upwards or downwards followi ng the cl ose of
the taxable year in which the FSC sells the goods. [S.
Prt. 98-169 (Vol. 1), supra at 649.]

Petitioner reads the statute and | egislative history too

broadly. Section 925(a) itself is silent on the issue of

redeterm nations of FSC comm ssion expenses. Cf. Bankers Life &

Cas. Co. v. United States, F.3d __, _ (7th Gr., Apr. 17,

1998). Moreover, the legislative history excerpted above does
not nention redeterm nations via anended returns--it sinply
endorses adjustnents to FSC expenses after the rel evant tax year

has closed. Cf. E.l. du Pont de Nemours & Co. v. Conmi ssioner,

41 F.3d 130, 137 (3d Cir. 1994), affg. 102 T.C. 1 (1994).
Contrary to petitioner's assertions, the Regul ati on does not
conflict wwth the | anguage of the underlying statute, nor is it

inconsistent wwth legislative intent. See OM Farns, Inc. V.

Commi ssi oner, supra at 1063-1064. The extent to which Congress
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i ntended taxpayers to be able to redeterm ne FSC conm ssi on
expenses after their original tax returns have been filed is not
explicitly stated in the statute or its legislative history. 1In
light of the silence of section 925(a) on this score, the
chal | enged Regul ation in no way can be said to contradict or
limt the "unanbi guous" | anguage of the statute. Cf. id. at
1064. On the contrary, the Regul ation fosters the goal of
section 925(a) of allow ng taxpayers to naxi mze FSC expenses
Wi thin certain paraneters.

In addition to being entirely consistent with the statute
and | egislative history, the dual section 6511 requirenent is in

no way unreasonable. See Faltesek v. Conm ssioner, 92 T.C. 1204,

1210-1211 (1989). Since the returns of both the FSC and the
related supplier are necessarily affected by any redeterm nations
under the Regulation, it is logical to require any reconputations
to be made within a tinmeframe applicable to both taxpayers. To
deny the Secretary the ability to place tinme constraints on the
benefits conferred by the Regul ati on would unduly circunscribe
his authority under section 7805(a) to adopt "all needful rules
and regul ations" for the enforcenent of the revenue statutes.

(Enphasi s added.) Moreover, the lack of such atine limt would

rai se the specter of ex post facto or retroactive tax planning--a
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result which Congress could hardly have intended in enacting the
FSC | egi sl ation, notwithstanding its interest in pronoting

foreign trade. See Faltesek v. Conmm ssioner, supra at 1210-1211

Petitioner contends that, in a lengthy audit, to the extent
it is respondent's policy to refuse to grant consents solely for
t he purpose of extending the period for taxpayers to file clains
for refund, the Regul ati on unreasonably bars the rel ated supplier
fromclaimng additional expenses after the period of limtations
under section 6511 with respect to the FSC has expired.

We disagree. Far frombeing arbitrary or unreasonable, the
fact that the Secretary chose to confine taxpayers
redeterm nations to a period which may be extended instead of a
fixed tineframe indicates to us that the Secretary was m ndf ul
that a cl osed-end period conceivably could bar redeterm nations
in the case of a lengthy audit. Cf. id. at 1211-1212. In the
case before us, petitioner made no attenpt to secure an extension
for UCFSC to file clains for refund for the years at issue.
Moreover, it is not respondent's policy to deny invariably such
extensions. See 2 Audit, Internal Revenue Manual (CCH), sec.
4541. 6, at 8161-17 ("A consent, the sole purpose of which is to
extend the period for filing clainms for refund, should not be
accepted unless the Chiefs, Examnation Division * * *|
authorizes [sic] the acceptance * * * [thereof]." (Enphasis

added)) .
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In any event, taxpayers ordinarily would not have to ask for
consents during the course of a |lengthy audit; respondent would
likely request Fornms 872 froma related supplier and an FSC in
order to preserve his ability to assess any FSC-rel at ed
deficienci es against one or the other. Here, respondent
presumably did not request Forms 872 from UCFSC because the audit
of the taxpayers' previous 3-year cycle had not yielded any FSC
related adjustnents. It is of course also true, as respondent
recogni zes, that regardless of the IRS s wllingness or
unwi | I i ngness to grant consents, a taxpayer in petitioner's shoes
need only anticipate the possibility of favorable revisions to
its FSC expenses and file a protective claimfor refund within
the proper time in order to preserve rights under the Regul ati on.

Petitioner next argues that the Regul ati on unreasonably
"creates a double standard, permtting respondent to 'whi psaw
taxpayers with respect to the Conm ssioner's FSC reconputations”;
i.e., by assessing FSC-rel ated deficienci es agai nst one taxpayer
after the period for the other taxpayer to clai mrefunds has
expired. Although not identical, we think that the situation

posed by petitioner is analogous to that in Collins Elec. Co. v.

Comm ssioner, 67 T.C. 911 (1977). In that case we stated that

Section 482 may contenpl ate a suspension of the
running of the statute of Iimtation on clains for refund
of the overpaynent attributable to the correlative
adjustnent or, as the first sentence of section 1.482-
1(d)(2), Income Tax Regs., * * * seens to suggest, nmay
i npose a positive duty on the Comm ssioner, wthout regard
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to the statute of limtation on refund clains, to refund
such overpaynent. * * * []d. at 924.]

In petitioner's hypothetical situation, sentence No. 6 may conpel
respondent to refund such overpaynents regardl ess of the
expiration of section 6511. In any event, this scenario is not
before us, and we need not resolve it at this tine. Cf. id. at
924,

Conversely, petitioner argues that the Regul ation's dual
section 6511 requirenment opens the door for taxpayers to whi psaw
respondent. For exanple, a related supplier could claima refund
based on additional FSC comm ssions while the period of
limtations under section 6511 is open for both the rel ated
supplier and the FSC, but after the period of |imtations has
expi red under section 6501 for respondent to assess the FSC s
correlative deficiency. Petitioner correctly points out that in
such a case section 6511 would be irrelevant to the assessnent of
an FSC s deficiency stemm ng from additional comm ssion incone.
Petitioner also states that the FSC s filing of an anmended return
reporting a deficiency does not provide any basis for the
assessnent thereof if the period of limtations under section

6501 has expired. See Di anond Gardner Corp. v. Comm ssioner, 38

T.C. 875, 881 (1962); Melahn v. Conm ssioner, 9 T.C. 769, 778

(1947); Rev. Rul. 74-580, 1974-2 C. B. 400.
Under the terns of the Regul ation, however, petitioner is

not entitled to its clains of additional FSC comm ssion expenses
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So as to create a correspondi ng deficiency for UCFSC i nasnmuch as
petitioner did not neet the dual section 6511 requirenent, and
UCFSC is not a party in this case. Wether or not, under the
scenari o conjured up by petitioner, respondent would be able to
assess deficiencies against the FSC, notw t hstanding the
expiration of the period of limtations under section 6501, is
not a question before us, and we need not specul ate about it.

We conclude that the Regulation's dual section 6511
requi renent inposed on taxpayers represents a "reasonabl e

accommodati on of the conpeting interests of fairness,

admnistrability, and avoi dance of abuse.” Atlantic Mit. Ins.
Co. v. Conmm ssioner, 523 U.S. __ , 118 S. C. 1413, 1415
(1998). In reaching our conclusion, we recognize that the

Regul ati on concei vably could have been witten in other ways,

i ncludi ng the manner advocated by petitioner. Cf. L & F Intl.

Sales Corp. v. United States, 912 F.2d 377, 381 (9th Cr. 1990).

However, such a possibility is extraneous to our inquiry. See,

e.g., National Muffler Dealers Association, Inc. v. United

States, 440 U. S. at 488 ("The choi ce anobng reasonabl e
interpretations is for the Conm ssioner, not the courts."); E.|I

du Pont de Nenmours & Co. v. Conmissioner, 41 F.3d at 136; Brown

v. United States, 890 F.2d 1329, 1338 (5th Cr. 1989).

Petitioner has failed to convince us that the Regulation is

ei ther unreasonable or inconsistent with the underlying statute,
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its origin, or its purpose. See Faltesek v. Conm ssioner, 92

T.C. at 1210-1211.

We have considered the remai ning argunents of the parties
and, to the extent that they have not been addressed herein, find
themto be either not germane or unconvinci ng.

In light of the above, we hold that the Regulation is valid
and, since petitioner has failed to followits provisions, we
further hold that petitioner is not entitled to its clains for
addi ti onal FSC comm ssi on expenses, in whole or in part, for the
t axabl e years at issue. Accordingly, respondent's cross-notion
is granted, and petitioner's notion is deni ed.

To reflect the foregoing,

An order granting

respondent's cross-notion for

partial summary judgnent and

denyi ng petitioner's notion

for partial sunmmary judgnent will

be i ssued.



